CONSTITUTION 201:
THE PROGRESSIVE REJECTION OF THE FOUNDING AND THE RISE OF BUREAUCRATIC DESPOTISM

Humphrey’s Executor v.
United States
George Sutherland
Justice Sutherland delivered the opinion of the Court….
The Federal Trade Commission is an administrative body created by Congress to carry into
effect legislative policies embodied in the statute in accordance with the legislative standard
therein prescribed, and to perform other specified duties as a legislative or as a judicial aid. Such
a body cannot in any proper sense be characterized as an arm or an eye of the executive. Its
duties are performed without executive leave, and, in the contemplation of the statute, must be
free from executive control. In administering the provisions of the statute in respect of “unfair
methods of competition”—that is to say, in filling in and administering the details embodied
by that general standard—the commission acts in part quasi-legislatively and in part quasi-judicially…. To the extent that it exercises any executive function—as distinguished from executive
power in the constitutional sense—it does so in the discharge and effectuation of its quasi-legislative or quasi-judicial powers, or as an agency of the legislative or judicial departments of the
government….
We think it plain under the Constitution that illimitable power of removal is not possessed by
the President in respect of officers of the character of those just named. The authority of Congress, in creating quasi-legislative or quasi-judicial agencies, to require them to act in discharge
of their duties independently of executive control cannot well be doubted, and that authority
includes, as an appropriate incident, power to fix the period during which they shall continue
in office, and to forbid their removal except for cause in the meantime. For it is quite evident
that one who holds his office only during the pleasure of another cannot be depended upon to
maintain an attitude of independence against the latter’s will….
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